Albert Mack v. Commonwealth of Virginia by unknown
,. 
Record No. 2420 
In the 




COMMONWEALTH OF VIRGINIA 
F ao:.r CORPORATION Cov.1n OF Orn OF N ORFOLK, No. 2. 
RULE 14. 
ff5. NUMBER OF C OPIES TO BE F ILED AND D ELIVERED TO O P POS-
ING COUNSEL. Twenty copies of each brief shall be filed with 
the clerk of the court, and at least two copies mailed or de, 
livered to opposing counsel on or before the day on which the 
brief iR filed. 
ff6. S1zE AND TYPE. Briefs shall be printed in type not less 
in size than small pica, and shall be nine inches in length 
nncl six inches in width, $0 as to ronform in dimensions to 
the printed records. The record number of the case shall be 
printed on all briefs. 
The foregoing is printed in small pica type for the informa-
tion of counsel. 
M. B. ~ A'f TS, Clerk. 
;~771~ 92/ 
NOTICE TO COUNSEL 
This case probably will be called at the session of 
court to be held APR 1941 
You will be advised later more definitely as to the 
elate. 
Print names of counsel on front cover of briefs. 
J:vI. B. ,v ATTS, Clerk. 
FEB 27 111 
\ 
INDEX TO PETITION 
(Record No. 2420) 
Page 
The Facts • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 * 
The Case . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1* 
Assignments of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3* 
Argument . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3* 
Table of Citations 
Allen v. State, Okla. (165 Pac. 745) . . . . . . . . . . . . . . . . . . . 6* 
17 Am. & Eng. Enc. of Law, 2 Ed. 1252-9.............. 7* 
m Am .. Jurisprudence, pg-. 76, sec. 406................ T~ 
Baker v. Commorvwealth, 280 Ky. 165, 132, S. W., 2d Ed., 
766, A. L. R., pg. 693............................. 8* 
Code of Virginia, Sec. 4903 . . . . . . . . . . . . . . . . . . . . . . . . . . 5* 
·Code of Virginia, Sec. 4903 . . . . . . . . . . . . . . . . . . . . . . . . . . 9* 
Vom. of Pa. v. Fitzpatrick, 1 L. R . .A. 451. . . . . . . . . . . . . 7* 
Constitution of Virginia, Sec. 8 . . . . . . . . . . . . . . . . . . . . . . . 4 * 
16. Corpus Juris, pg. 251, Sec. 395. . . . . . . . . . . . . . . . . . . . . . g,:.: 
Dreyer v. People, etc., 188 Ill. 4058, L. R. A. 868, 873. . . . 8'~ 
Dreyer v. People, s1u,pra . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . 9'j&, 
Oliveros v. State, Ga., 1904, 47 S. E. 672-9 . . . . . . . . . . . . . . 7* 
People v. Horn, 79 Cal. 17 . . . . . . . . . . . . . . . . . . . . . . . . . . . 7* 
Robertson's Criminal Law, Sec. 1238, R. C. L. 153...... 8* 
State v. Allen, Kan., 1898, 54 Pac. 1060 . . . . . . . . . . . . . . . 7* 
State v. Slorah, 118 Me. 203, 1 On, Atl. 368, 4 A. L. R. 1256. s~ 
State of Rhode Island v. Nelson, 33 L. R. A. 559........ 7* 
Toma.,,on v. State (Tenn., 1903, 79' S. ,v. 802).......... ff~ 
U. S. v. K rau,t, 2 Fed. Sup. 16, 18. . . . . . . . . . . . . . . . . . . . . 6* 
Words and Phrases, Vol. 4, pg. 165. . . . . . . . . . . . . . . . . . . . 6* 
Webster's Dictionary. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . T!; 
Wharton's Criminal Law, Vol. 1, Sec. 395, pg. 549 ..... - 5'"' 
Whitmore v. State, 43 Ark. 271 . . . . . . . . . . . . . . . . . . . . . . 6:" 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2420 
ALBERT MACK, Plaintiff in Error, 
'lJersus 
OOMMiONWEA.LTH OF VIRGlNIA, Defendant in Error. 
PETITION FOR A WRIT OF ERROR.. 
To the Honorable Chief Just-ice and Justices of the B·up1·eme 
Court of Appeals of Virginia: 
Your petitioner, Albert Mack, respectfully shows unto the 
Court that he is aggrieved by a judgment of the Corporation 
Court of the City of Norfolk No. 2, Virginia, rendered on the 
24th day of August, 1940, whereby he was sentenced to be 
confined in the penitentiary for the term of eight years upon 
a conviction hy a jury in said court on the 15th day of Au· 
gust, 1940, upon a charge of robbery from the person of one 
.Samuel Lawhorn on the 17th day of May, in the year 1939. 
iThe authenticated copy of the record showing the facts and 
other incidents of the trial is filed with this petition as a part. 
hereof and contains the errors committed by the Court and 
exceptions thereto, during the course of the trial, and eacl1 
and all of the said errors are assig~ed by your petitioner as 
grounds for reversing the judgment of the trial court. 
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THE F A.CT.S. 
The facts are undisputed and a.re fully set forth in the rec-
ord filed herewith, page 14, and for the purpose of this peti-
tion, are made a part hereof and prayed to be read as such. 
THE CASE. 
Albert Mack was jointly indicted with one Thomas Bur-
to1f at the June term, 1939, of the Corporation Court in the 
City of Norfolk, ,No. 2, Virginia, for feloniously and force-
ably robbing one Sam Lawhorn of the sum of $17.00 in the 
City of Norfolk, Virginia (Record, p. 1). On the 7th day 
of June, 1940, the said Albert Mack was brought to the bar 
of the court and pleaded not guilty (Record, p. 2), and 
2* after the jury had been sworn, one Samuel Lawhorn *was 
called to the stand to testify on behalf of the Common-
wealth, and testified as follows : Bill of Exceptions, No. 1, 
page 8. That on the 17th day of May, in the year 1939, 
in the City of Norfolk, Virginia, one Thomas Burton and 
Albert Mack made an assault and held him and stole and car-
ried away from his person the sum of $17.00 (Record, p. 14). 
Whereupon he was asked •by counsel for the accused, the pe-
titioner, the fallowing questions and gave the following an-
swers: 
'' Q. Did you not testify in the case against Thomas Bur-
ton who was jointly indicted with the accused, Albert Mack? 
'' A. I did. 
'' Q. And in spite of your testimony, he was acquitted Y 
"A. Yes." 
Thereupon, the Commonwealth's attorney moved· for a mis-
trial on the grounds that the said defendant, by counsel, 
asked an improper question of a witness and the said mo-
tion, over the objection and without the consent of the ac-
cused, was sustained, and a mistrial granted, to which the 
accused excepted (Record, p. 3), and again on the 15th day 
of .August, 1940, the accused filed his plea of former jeopardy 
and the attorney for the C9mmonwealth demurred (Rec-
ord, p. 3). The court havmg fully heard the demurrer. 
sustained the demurrer to which action of the court, in 
sustaining the demurrer to the plea of former jeopardy. 
counsel for the accused duly excepted (Record, p. 4). There-
after the accused was arraigned upon the same indictment 
and for the same offense, and pleaded not guilty, and a jury 
having· been sworn, and the ease having been fully hca rd, re· 
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turned a verdict of finding the accused guilty of robbery as 
charged in the first count of the indictment and fixed his pun-
ishment at eight years confinement in the penitentiary (Rec 
ord, p. 4). Thereupon the defendant, by counsel, moved th(-l 
court to set aside the verdict of the jury and grant a new 
trial on the ground that the verdict was contrary to the law 
and evidence (Record, p. 4). The hearing upon this motion 
was continued until the 17th day of August, 1940, when same 
was argued, and after argument, the court further continued 
same until the 24th day of August, 1940, in order to hear 
further argument in the matter, and after hearing argument, 
t~e court on the 24th day of August, 1940, overruled the mo--
hon and the defendant excepted (Record, p. 5). 
3* «<ASSIGNMENTS OF ERROR. 
1. · The court erred in granting the motion of the Common-
wealth for a mistrial over the objection of the accused, with-
out his consent, to which he excepted. 
2. The court erred in sustaining· the demurrer to the de-
fendant's plea of former jeopardy. 
3. The court erred in refusing to set aside the verdict of the 
jury because the accused had been in former jeopardy. 
While there are three assignments of error, they all deal 
with one question, namely: That after the jury was sworn 
on June 7, 1940, and the witness for the Commonwealth had 
testified, it was error for the court to grant a mistrial on the 
motion of the Commonwealth over the objection of the ac-
cused, he being then and there in jeopardy and entitled to a 
verdict at the hands of the :iury then and there impaneled. 
and upon his plea of former jeopardy, the court erred in sus-
taining the demurrer thereto, and allowing the accused to be 
tried a second time for the same offense and the court erred 
in not setting aside the verdict after rendition of same upon 
the ground that it was contrary to the law and evidence, h~ 
having been in former jeopardy. As it will be seen that. th() 
entire case stands or falls upon the question of former 
jeopardy, all of these assignments will be argued together. 
ARGUMENT. 
As it will be seen from the record, Albert Mack went to trial 
on the 7th day of June, 1940, upon an indictment char~ing-
him jointly with one Thomas Burton, with felonious robberv 
from tl1e person of one Sam Lawhorn of the sum of $17.00, 
and after the jury was sworn, and the said Sam Lawhorn, a 
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Commonwealth's witness, had testified, he was asked by coun-
sel for the accused the following· questions and replied thereto: 
'' Q. Did you not testify in the case against Thomas Bur-
ton who was jointly indicted with the accused, Albe!t M:ackT 
'' A. I did. 
'' Q. And in s·pite of your testimony he was acquitted! 
"A. Yes." 
4* * And thereupon the Commonwealth's Attorney moved 
for a mistrial on the ground that the question was im-
proper and prejudicial to the Commonwealth, ,vhich motion 
was sustained over the objection and without the consent of 
the accused, and to the court's ruling, the accused excepted, 
and on the 15th day of Aug-ust, 1940, the accused filed a plea 
of former jeopardy as set forth in the record, on pages ~' 
10 and 11, to which plea the Commonwealth demurred, which 
demurrer was sustamed, and the defendant excepted, and at 
a subsequent date, to-wit: on the 24th day of August, 1940, 
the accused was tried and convicted and sentenced to eight 
years confinement in the penitentiary upon the :first count of 
the same indictment upon which be went' to trial on the 7th 
day of June, 1940. The issue in the case is a very narrow 
one. The facts which were certified by the Court (Record, 
p. 14) show· that there was sufficient evidence to ·sustain the 
conviction of the accused, and no point is here made that 
there is an insufficiency of evidence to suppod the verdict, 
it being· the· s·ole contention of the accused that after the jury 
had been swo1~n and he had pleaded, and a· witness for the 
Commonwealth had ·testified. that ·he was then and there in 
jeopardy, and the court erred in granting a mistrial upon the 
motion of the Commonwealth without his consent, and over 
his objection. There is and cannot be any dispute that this 
i's the status of the case, and the sole issue is whether or not 
the court, having· sustained the demurrer to the· plea of 
former jeopardy, was in error. And it -is earnestly and re:. 
spectfully contended b:y the accused that having once been 
placed in jeopardy that the court should have overruled the 
demurrer and should have sustained the pfoa and discharged 
the prisoner from custody. 
The Constitution of Virginia, Section 8, provides that in 
criminal prosecutions, a man shall not be put twice in jeopardy 
for the sime offerise. . . 
Anq it is g·ene~ally held: 
"Discharg-e of jury without verdict after trial of a criminal 
charg·e luis · been duly entered upon, before a court legally 
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organized, and haying jurisdiction of the subject matter of 
the charge, and competent to try the defendant, on an in-
dictment sufficient to support any judgment that might :be 
rendered, with a lawful jury properly selected and sworn, a 
discharge of such jury, without the consent of the accused, 
and without existence of a state of facts under which the law 
provides for a discharge of a jury without a verdict, is equiva-
lent to an acquittal of the defendant of the charge, and he 
cannot thereafter be tried thereon. * '*" * '' 
5"" *This brings us to the question as to whether or not 
the state of facts in the case at bar comes within the pro~ 
vision ?f the law providing for a discharge of a jury without 
a verdict. 
Section 4903 of the Code of Virginia provides : 
'' '"' * * And in any criminal case the court may discharg;e 
the jury, when it appears that they cannot agree in a ver-
dict, or that there is a manifest necessity for such discharge, 
• * • ,, 
The question under discussion is, was there such a man if est 
necessity for such discharge as the foregoing section pro-
vides? 
The motion of the Commonwealth for a disc.barge of the 
jury was based upon the following- questions propounded by 
counsel for the accused; to a witness for the Commonwealth 
upon ·cross examination, and the answers to said questions, 
namely: 
'' Q. Did you not testify in the case against Thomas Bur-
ton who was jointly indicted with the accused, Albert M:ack? 
'' A. I did. 
''Q. And in spite of your testimony he was acquitted? 
'' A. Yes." 
Your petitioner respectfully submits tha.t the questions and 
answers did not create a state of facts under which Section 
4903 provides that the jury may be discharged, namely: 
" * * • that there is a manifest necessity for sucl1 dis-
charge.'' · 
It is universally held without provisions of statute provid-
ing for a discharge of the jury upon motion for the Com-
monwealth, and without the consent and over the objection 
of the accused, that the accused has been in former jeopardy 
-~ 
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and is entitled to an acquittal of the charge and cannot there-
after be tried thereon. 
In Wharton's Criminal Law, Vol. 1, Sec. 395, at page 549, 
will be found the following: 
'' Discharge of jury without verdict after trial of a criminal 
charg·e has been duly entered upon, before a court regularly 
9rganized, and haying jurisdiction of the subject matter of 
the charge, and competent to try the defendant, on an in-
dictment sufficient to support any judgment that might be 
rendered, with a lawful jury properly selected and sworn, 
6* a discharge of such jury, *without the consent of the ac-
cused, and without existence of a state of facts under 
which the law provides for a discharge of a jury without a 
verdict, is equivalent to an acquittal of the defendant of the 
charge, and he cannot thereafter be tried thereon. * * * The 
only causes for which a jury impanelled and sworn to try an 
accused on a criminal charg<~ can be d·ischarged by the court 
without a verdict are : 
(1) Consent of the prisoner. 
( 2) Illness of 
(a) One of the jurors, 
(b) The prisoner, or 
(c) The Court; 
( 3) Absence of a juryman. 
( 4) Impossibility of the jurors agreeing on a verdict. 
( 5) Some untoward accident that renders a verdict impos-
sible, and 
(6) Extreme and overwhelming physical or legal neces .. 
sity.'' 
'' The word accident as used providing· that, where a jury 
are discharged or prevented from giving a verdict by reason 
of an accident, the cause may be retried, means an event hap-
pening· unexpectedly and without fault, an undefined and un-
foreseen ocourrence of an afflictive or unfortunate character; 
a casualty 01~ a mishap." Allen v. StafP, Okla. (165 Pae. 745). 
In the case of TVhitmore v. The State, 43 Ark. 271: 
'' • * * Discharge of a juror without his consent, operates 
as an acquittal, except in cases of overruling necessity, as the 
death or illness of the .Judge or a juror, or inability of the 
jury to agree on a verdict.'' 
Albert Mack v. Commonwealth of Virginia. 7 
See Words and Phrases, Vol. 4, page 165, 1932-39 : 
'' Generally when evidence has been given upon trial in 
criminal case, a jury cannot he discharged before rendition 
of a verdict except in case of 'necessity' when plea of former 
jeopardy is unavailable. 'Necessity' for discharge of jury 
so as to render a plea of former jeopardy unavailable, is sub 
ject to well defined limitations. If jury is unable to agree 
* • • or if, through some misconduct of a juror, * * * if de-
fendant is prevented from attending his own trial or if the 
court is unable by law to adjourn before the jury reaches its 
verdict, then a case of 'necessity' exists." 
The foregoing text on Words and Phrases quotes from the 
case of United States v. Kraut, 2 Fed. Sup. 16, 18. 
In the case of Tomason v. State (Tenn., 1903), 79 S. W. 
802: 
'' When the jury has once been impanelled and charged with 
the trial of the prisoner, the discharge of the jury unless by 
the consent of the prisone1~ or iii case of legal necessity, will 
operate as an acquittal and prevent his again beinp: put on 
trial. · 
78 *''After the jury is elected and drawn and therefor<1 
becomes a part of the tribunal sitting for the prisoner's 
trial, and all of the preliminary things are ready for the trial, 
he has then reach~d the jeopardy from the repetition of whicl1 
our constitutional rule protects him. * * * The jury is then 
charged with his deliverance and his life undoubtedly in capi-
tal cases, is in jeopardy. ' ' 
People v. Horn, 70 Cal. 17. See note, Com. of Pa. v. Fitz-
patrick, 1 L. R. A. 451 : 
"Unless the jury be discharged from rendering a verdict 
by legal necessitJJ. • $ "' '' 
State.of Rhode Island v. Nelson, 33 L. R. A. 559: 
'' The discharg·e of the jury in a criminal case * * * without 
the consent of the defendant and not called for by imperious 
necessity operates as an acquittal and bars a furthe! trial.'' 
Imperious. See Webster's Dictionary. ''Domineering; 
o~erbearing; urgent, imperative." 
State v. Allen, Kan., 1898, 54 Pac. 1060: 
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'' And a discharge in such case, unless absolutely necessary 
,1; * * will operate as an acquittal.'' 
17 Am. & Eng. Enc. of Law, 2. Ed., 1252-9: 
'' Extreme, man,.if est, urgent or iniperious necessity must 
exist. * e * " 
15 Am. Jurisprudence, pg. 76, Sec. 406: 
"The case must be very urgent * * ~ there mitSt be an ab-
solute or manifest necessity.'' 
'' The required degree of necessity has been said not to 
exist because of an error of law committed by the trial judge." 
Oliveros v. State, Ga., 1904, 47 S. E. 672-9. The facts of 
this case were that the judge expressed his opinion as to the 
weight of an effect of evidence. Held : 
"This did not authorize the judge of his own motion over 
the protest of the accused to discharge the jury and declare 
a mistrial.'' 
'' This much has heen said in reply to argument of counsel 
that the judge had committed an incurable error, and was 
the ref ore justified in granting a mistrial ; but we put down 
our decision on higher ground * * that if, after one accused 
of crime. has been put upon trial and the jury charg·ed with 
his case, a. mistrial cannot be declared by the judge over the 
protest of the accused, except for absolute moral or physical 
necessity; and that an error of law committed by the j~dge 
will not authorize him without the consent of the accused to 
order a mistrial.'' 
8* *So, it will be seen from tbe aboye case that even though 
the judge himself committed error, or is of the _opinion 
that he has committed an error, which is prejudicial, even he 
cannot declare a mistrial without the consent of the accused. 
I earnestly submit that certainly if the trial judge is not war-
ranted in declaring- a mistrial over the protest of the accused 
when he himself has committed prejudicial error, that cer~ 
tainly any alleg·ed error on the part of counsel of accused. 
which it is claimed is prejudicial, could not be legal ground or 
legal necessity within the preview of the statute. The forego-
inµ; case seems to be very strong- authority substantiating thi~ 
contention, and I do not believe it remiss to call the court's 
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attention that in this opinion the whole matter seems to turn 
on the. question of the necessity as prescribed by statute, and 
that it does not come within the preview of the statute when 
protested against ,by the accused. And in the case of State 
v. Slorah, 118 Me. 203, 106, Atl. 368; 4 A. L. R. 1256, the court 
said in giving a definition of the necessity require'd, as fol-
lows: 
'' We cannot approach nearer to precision than by describ-
ing· the degree ( of need) as high degree, such in the wider 
sense of the word might be denoted as necessity.'' 
In 16 Corpus Juris, at pag·e 251, Sec. 395: 
"It has been held that the cause~ which create the neces-
sity must fall under one of three heads, namely: 1. Where 
the court is compelled by law to be adjourned before the jury 
can agree upon a verdict; 2. Where the prisoner by his own 
misconduct places it out of the power of the jury to investi-
gate his case correctly, thereby obtaining an unfair advantage 
of the state, or for himself by the visitation of providence, 
prevented from being liable to attend to his trial; and, * * 11 • '~ 
Where there is no possibility for the jury to agree upon and 
return a verdict. 
The foregoing was held in the case of Dreyer v. People., etc., 
188 Ill. 4058, L. R. A. 869, 873. 
Baker v. Common11,vealth, 280 Ky. 165, 132 S. W., 2d Ed .. 
766, 125 A. L. R., pg. 69~\ the court said: 
"It is now settled law in this State that jeopardy attache~ 
when the jury impanelled and sworn. * * * It is also definitely 
settled that if there is a legal necessity for dischargin~· thn 
jury, the right of the court to order a mistrial exists without 
the clef endant 's consent. * * * '' 
In order, however, to justify the exercise of this power ou 
the pa rt of the trial court to discha rg·e the jury, there must 
be an u.r,qent and real necessity, quoting Robert.son's Criminal 
Law, Sec. 1238, Rul. Case Law. 153. 
9* *The court in this case used the following lang·uage: 
"It is regrettable that defendants who have been convi~ted 
and sentenced to the penitentiary must he discharged from 
custody, but more important than the nunishment of thesr~ 
two apparently guilty- men is the preservation and mainte. 
na~ce of rights given to our citizenship by the constitution 
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and statutes. An accused person has a right to have a trial • 
completed by a jury which has been duly and legally selected 
to try him and the judge may. not arbitrarily -discharge an 
impanelled jury .until one is obtained that will render ·a: ver.: 
diet desired by the state or the prosecution. The integrity 
of our judiciary is well maintained by the jurist protectio1i 
to our citizens which consists in upholding the constitutional 
guaranty which cani10t he twice put in jeopardy for the same 
offense.'' · · ' 
"In the present case the accused had participated in the 
selection of a jury and were willing to risk. their chances with 
the jury thus selected but the action of the trial court com-
pelled them to assume the additional peril of being tried by 
a different jury. The Commonwealth should not, and does 
not, desire to inflict punishment upon the guilty, except in a 
legal and constitutional way." 
The judgment was reversed with directions to dismiss tbe 
indictment. 
I earnestly contend on behalf of the accused that the "mani-
fest necessity'' as provided for ~i1 Section 4903 of the Code 
did not exist and that the incident of the trial upon which the 
Commonwealth moved for a mistrial and which the 
court g·ranted with01.1t the consent of the accused, . did not 
~ome within the nerview of his ~ection as shown :bv tl1e ·many 
illustrations cited above, and earnestly contend that the cour"t 
should have sustained the plea of former jeopardy filed in 
these proeeedings and ordered that the accused be dismissed 
froin custody~ 
Certainly ·tho asking· of a. question which the court holds 
to be prejudicial to the interests of the state hv c-otii1sel for 
the accused without his direction or witliout his knowledge 
could not be the action of the accused himself, for as set forth 
in the case of DreJJer v. People, supra., the cause must be 
where the prisoner by his own- misconduct places it orit of the 
power of the jui·y to investigate his case correctly, etc., noi· 
is the word misconduct applicable to the incident to a trial. 
The Supreme Court has very properly said that no trial fa 
perfect. 
· In the case at bar, there was no objection to the question 
on the part of the Commonwealth~ and the witness "1as al-
. lowed to a.tiswer the question without any objection. Very 
10* often in the incidents of a trial questions are *asked by 
counsel f.or one party or another to which objection is 
properly nrnde and the court either sustains or overrules thr 
objection. Many <piestions which arise in the course of trial 
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and which are incident thereto, are asked which opposing 
counsel disagree upon as to their relevancy or proper place 
in the trial and the court's prerogative is to either sustain or 
overrule the objection and if the court at any time during 
the course of ·a trial in its legal discretion finds that matter 
has been adduced before the jury which in its opinion has 
no bearing upon the case, may instruct the jury to disregard 
it. Certainly in the case at bar the jury could have been in-
structed that the accused was being tried upon an indictment 
and that the jury were sworn to try the case upon the evidence 
as to whether or not the accused was guilty or not g·uilty, and 
that its verdict must be based upon such evidence, and that 
the conviction or acquittal of a co-defendant was not material 
to the case, and that they upon their oaths were to try the 
case, and that they were to disregard such evidence as the 
court felt had no proper place in the case. 
In the case at bar the jury was sworn upon their oaths to 
try the case according· to the law and the evidence, and it is 
presumed until the contrary is shown that they could do so. 
In the case at bar the jury was not polled, and consequently 
the effect upon their minds was not determined. The ques-
tions asked went to the credibilitv of the witness for the Com-
monwealth and while it does not appear from the record, 
counsel for the accused upon cross examination expected to 
ask the witness for the Commonwealth, and so stated in the 
·argument, objecting to the mistrial, that the witness had failed 
to identify Thomas Burton, who was jointly indicted with thP 
accused, had failed to identify those whom he had allep;ed had 
robbed him, and was now positively identifying the accused. 
all of which questions would have gone to the credibility of 
the witness, and not to the question of the guilt or innocence 
of the accused, as based upon the acquittal of one jointly in-
dicted with him. 
It is respectfully submitted that this accused was in 
jeopardy of his life in a capital case, and that such manifest 
necessity as provided for by statute did not exist so as to war-
rant the declaring· of a mistrial upon the motion of the Com-
monwealth, and that the accused was thereby forced to face 
another jury, and again take a chance with his life. Ol' 
11 * his liberty, *whic.hever the jury might have inflicted 
upon him, for in the case at bar the punishment coulcl 
have been anything- from eig·ht years to life imprisonment. or 
sentence to death by electrocution. 
The petitioner prays that a writ of error ·be granted him 
and that the judgment of the Corporation Court of the. City 
of Norfolk. No. 2, be annulled and set aside; and that the case 
be directed to be dismissed, that all such other, further and 
12 Supreme Court of Appeals of Virginia 
general relief be granted him as he is entitled to and is in 
duty bound, and he will ever pray, etc. 
No oral argument is desired, the petitioner relying upon 
his petition and in the event a writ of error is &'ranted, peti-
tioner expects to adopt the petition as his openmg brief. A. 
copy of this petition was mailed to John :M:. Arnold, Attor-
ney for the Commonwealth of the ·City of -Norfolk, and J. H. 
Tyler, III, the Assistant Commonwealth Attorney of the City 
of Norfolk, this 6th day of December, 1940. This petition is 
to be filed with the Honorable John W. Eggleston, one of the 
Justices of the Supreme Court of Appeals, at his office in 
Norfolk. 
.ALBERT MA.CK, 
By VIVIAN L. PA.GE, Counsel. 
State of Virginia, 
City of Norfolk, to-wit: 
I, Ivor N. Pag·e, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do hereby certify that in my 
opinion the judgment complained of in the foregoing petition 
is erroneous and that same should he reviewed and reversed. 
My address is 521 Bank of Commerce Building, Norfolk, Vir-
ginia. 
Given under my hand this 6th day of Decemher, 1940. 
IVOR N. PAGE. 
Received Dec. 6, 1940. 
J.W.E. 
January 8, 1941. Writ of error and sitpersedeas awarded. 
No bond required. 
M. B. W. 
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RECORD 
VIRGINIA: 
Pleas before the Corporation Court of the City of Nor-
folk, Number Two, on the 24th ~ay of August, 1940. 
BE IT REMEMBE1RED, That lieretofore, to-wit: :On the 
5th day of June, 1939, came G. Leslie Hall, who was selected 
by the Court as Foreman, F. B. Hodgson, D. M. Thornton, 
F. Stanley Paul and D. Baker Ames, who were sworn a Spe-
cial Grand Jury of Inquest, in and for the -body of the City 
of Norfolk, and having received their charge, retired to their 
chamber, and after some time, returned into ·Court, and among 
other things, returned an Indictment against Albert Mack, 
in the following words and :figures, to-wit: 
Commonwealth of Virginia, 
City of Norfolk, to-wit: 
In the Corporation Court of the City of Norfolk, Number 
Two. 
The Grand Jurors of the Commonwealth of Virginia in and 
for the body of the City of Norfolk, and now attending the 
said Court, at its June term, 1939, upon their oaths, present 
that Thomas Burton a.nd Albert Mack, to-wit: on the 17th day 
of l\fay, in the year 1939, in the said City of Norfolk, on and 
upon one Sam Lawhon, then and there being, feloniously did 
make an assault, and by striking, beating and forcibly hold-
ing him, the said Sam Lawhon, in bodily fear feloniously did 
put, and seventeen dollars of United States Currency of the 
value of seventeen dollars, of the goods, chattels and 
page 2 ~ moneys of the said Sam Lawhon, from the person 
and against the will of the said Sam Lawhon, then 
and there feloniously and viclently did steal, take and carry 
away, against the peace and dignity of the Commonwealth of 
Virginia. 
SEOOND COUNT .. And the Grand Jurors aforesaid, upon 
their oaths aforesaid, do further present, that the said 
Thomas Burton and Albert Mack, on the 17th day of May, 
in the year 1939, in the said City of Norfolk, on and upon 
one Sam Lawhon, then and there being, feloniously did make 
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an assault, and him, the said Sam Lawhon, in bodily fear 
feloniously di-d put, and seventeen dollars of United States 
Currency of the value of seventeen dollars, of the goods, chat-
tels and moneys of Sam Lawhon, from the person and against 
the will of the said Sam Lawhon, then and there feloniously 
and violently did ste:il, tn.ke aud carry away, against the 
peace and dignity of the Commonwealth of Virginia, 
JNO. M. ARNOLD, 
Attorney for t1:te Commonwealth. 
And afte~wards : In the· said Court, on the 10th day of 
May, 1940: 
On motion of the Attorney for the Commonwealth, it is 
ordered that a capias issue ag·ainst the said defendant, and 
the same be made returnable forthwith. · 
And later: In the said Court, on the 7th day of June, 1940. 
Albert Mack, who stands jointly indicted with 
page 3 ~ Thomas Burton, for Robbery, was this day led to 
the bar in the custody of the ,J ailor of this Court, 
and upon being arraigned, plead not guilty to the said in-
dictment, and thereupon came twenty lawful men, free fron' 
exceptions, having been obtained from the Venire Facias duly 
directed and issued in accordance with the statute in such 
cases, made and provided, and summoned by the Sergeant 
of the City of .Norfolk, from which panel the Commonwealth 
and the defendant each alternately struck four, leaving thP 
following jury, to-wit: Geo. A. Edwards, Baxter Carr, J. W. 
· Brownley, Louis H. Bunting, B. C. Crews, .J. C. Dalby, 
Hughes B. Holland, Randall McGavock, T. E. Neale, J. R. 
Stultz, Ernest H. Smith, and H. L. Davis, who were sworn 
the truth of and .upon the premises to speak, and haviu~ 
heard a part of the evidence, on motion of the Attorney for 
the Commonwealth for a mistrial on the grounds that the 
said defendant, by counsel, asked an improper question of a 
witness, the said motion was sustained, and thereupon, If. L. 
Davis, one of the jurors aforesaid, was withdrawn, and the 
rest of the jurors from rendering· a verdict, were discharg·ecl 
from the further consideration of this case. 
And the prisoner was remanded to jail. 
And again : In the said Court, on the 15th day of Aug·ust,~ 
1940. 
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Albe1~t Mack, who stands jointly ii1dfoted with Thomas 
Burton, for Robbery, was this day led to the bar in the cus-
-· .) · tody of the Jailor of this Court, arid also ·came· the 
page 4 ~ Attorney for the Commonwealth, a~- well as :the at~ 
: · torney for the said def e1idant, ·and thereupon, the 
said ~efendant, by counsel, filed ·his plea. of aidre fois acquit, 
to which plea the Attorney for the, Com~onwealth demurred, 
and the Court having fully heard the· demurrer, doth sustain 
the said demurrer, to which action of the Court iii sustaining 
the said demurrer to the said plea of aittre fois acqitit, the 
said defendant, by counsel, duly e~cepted, and upon being ar~ 
r~igned, the said defendant ple~d no't guilty to the said i~-
d1ctment, and thereupon came twenty lawful men, free from 
exceptions, having· been obtained from the Ve-nire Facias duly 
directed and issued in accordance with the statute in such 
cases, made and provided, and . sumµioned by, the Sei:gefl,nt 
of the City of Norfolk, from which panel -the Q.ommonwealtb 
and the· defendant each alternately struck four, le~ving the 
following· jury, to-wit: . V. D. Ayers, H. Feldman, Frank Bat~ 
ten, C. E. Reynolds, W.ilson J ohriso:n, G~Q. P; Kemp, R. O. 
White, J. A. Van Reeth, G. Gray . Sinipsoil, W. E. Godwin. 
A. J~ Barden, Jr., and Almond White, who were sworn .thi1 
truth of and upon the premises to speak, and having heard 
the evidence and arguiiieht of coui1sel, r~tiun.ed a verdict in 
the following w~rds : "vVe the jliry find the defendarit g,:iilt.y 
of robbery as .charg·ed in the first count of the indictment and 
f;x his punishment at eight years confine:merit in the pe1iiten-
tiary. '' Thereupo11, the said defe1idant, by counsel, moved 
the Court to set aside the verdict of the jurv, and grant a 
new trial, on the ~round:: that the ~aid verdict is contrarv 
to the law aiid the evidence, the further hearing· of w~icp 
motion, is continued until the 17th clay of Au~:ust, 
pag·e 5 ~ 1940. 
And the prisoner was remanded to jail. 
And now: In the said Co1.~Tt, on the 24th d~y of August, 
1940. 
Albert Mack, who stand~ indieted for Robbery, and who 
was heretofore e.onvicted by the. jury .on the 15th day of Au-
~rnst, 1940, was this day led to the bar in the custody of the 
.Tail or of this Court,. arid the motion for a new trial, hereto-
fore made on the 15th day of Auµ;ust, 1940, having been fully 
heard by the Court, is overruled, to which ac;.tion of the Court, 
in overruling the said motion, the said defendant, by cou~-
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sel, duly excepted. ·whereupon, it being· demanded of hini, 
if anything for himself he had or knew to say why the Court 
should not here and now proceed to pronounce judgment 
against him according to law, and n~thing being offered or 
alleged in delay of judgment, it is the ref ore considered by 
the Court that the said Albert Mack be confined in the Peni-
tentiary of this Commonwealth for the term of eight years, 
subject to a credit of 106 days spent in jail awaiting trial. 
And thereupon, the said defendant, b~ counsel, 'moved the 
Court to grant him time in which to apply for a writ of error 
to the for"egoing· judgment, which motion, having been fully 
heard by ·:the Court, is sustained, and the execution of the 
foregoing .. judgment, is hereby ordered postponed until the 
20th day of October, 1940. 
And the prisoner was remanded to jail. 
page 6 r And later : . In the said Court, on the 28th day of 
October, 1940. 
This day came the defendant, hy his attorney, and pre-
sented to the Court his bills of exceptions, numbered one, two 
three and four, respectively, and prayed that they be signed, 
sealed, and made a part of the record in this case; and it ap-
pearing to the .Court that the .Attorney for the Common-
wealth· has had notice of the time and place of presenting 
the same, the Court doth sign the said bills of exceptions and 
the same are hereby made a part of the record in this case. 
which is done within sixty days of final judgment herein. 
The following is the notice referred to in the f oreg·oin:r 
order: 
Commonwealth of Virginia 
v. 
Albert Mack. 
To: John M. Arnold, Commonwealth's Attorney for tl1e City 
of Norfolk, Virginia : 
You are hereby notified that on the 23 day of October, 1940, 
the undersigned which present to the Judge of the above 
named Court, for his c.ertifi.cation, bills of except.ion .and the 
facts in the above styled case, and you are further notified 
that on the 23rd day of October, 1940, the undersigned will 
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request the Clerk of the Court to make up the rec-
page 7 ~ ord in the above styled case for th~ purpose of ap-
plying to the Supreme Court of Appeals of Vir-
ginia for a writ of error and s·upersedeas. 
ALBERT MACK. 
By VIVI.AN L. P:AG,E, Counsel. 
Service accepted this 23rd day of October, 1940, at approxi-
mately 1 P. M. 
COMMQNW.EALTH OF VIRGINIA, 
By J. HOGE TYLER, III, 
Asst. Commonwealth's Attorney for the City of Norfolk. 
CERTIFICATE OF THE JUDGE. 
Commonwealth of Virginia 
v. 
Albert Mack. 
I, James U. Goode, Judge of the above named Court, do 
hereby certify that the Attorney for the Commonwealth had 
notice in writing, as per notice attached, service of which 
was accepted hy the Asst. Atty. for the Commonwealth, given 
by the accused, Albert Mack, of the time and place when said 
certificate of facts and bills of exception and incidents of 
the trial, tog·ether with the objections and exceptions and all 
incidents of the trial, would be tendered and presented to 
the undersigned for sig·nature and authentication. 
Given under my hand this 28th day of October, 1940, 
within sixty days after the entry of the final judg-
page 8} ment in said case. 
JAMES U. GOODE, 
'-T udg·e of the Corporation Court of the 
City of Norfolk, No. 2. 
The following- are the bills of exceptions referred to iu 
the foreg·oing Judge's certificate: 
BILL OF EXCE,PTlON NUMBER ONE. 
Be It R-emembered, That heretofore, to-wit: In the Cor-
poration Court of the City of -Norfolk, No. 2, on the 7th day 
of June, 1940, Albert Mack, who was jointly indicted, charged 
with robbery from the person of one Sam Lawhon, with one 
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Thomas Burton, by the Grand Jurors for said -Court, at the 
June term, 1939, was arraigned and pleaded not guilty after 
the jury had been sworn. Whereupon, the said Sam Lawhon, 
a witness for the Commonwealth, testified, and upon con-
clusion of his direct testimony, the counsel for the accused 
asked the said Sam Lawhon the foil owing questions and re-
ceived the following replies: 
''·Q. Did you not testify in the case ag·ainst Thomas Bur-
ton who was jointly indicted with the accused, Albert Mack 1 
'' A. I did. 
'' Q. And in spite of your testimon.v he ,vas ;1cquitted ¥ 
"A. Yes.'' 
Thereupon, the Commonwealth's Attorney moved for a 
mistrial on the ground that the question was im-
page 9 ~ proper and prejudicial to the Commonwealth, which 
motion was sustained, over the accused's objection 
and without his consent, and the accused excepted 
Given under my hand this 28th day of October, 1940. 
JAMES U. GOODE, 
Judge of said Court. 
BILL OF EXCEPTION NUMBER TWO. 
Be It Remembered, That on the 15th day of August, 1940, 
the accused entered a plea of former jeopardy in the follow-
ing terms and figures : 
'' Virginia : 
Corporation Court of the City of Norfolk, No. 2. 
Commonwealth of Virginia 
v. 
Albert Mack. 
Now·comes the said Albert 'Mack by and through his attor-
ney and says he is not guilty of the charge a.s laid in the said 
indictment and further says that the Commonwealth of Vir-
giniR. ought not further to prosecute the said indictment 
a.e:aimit him because, he says, tl1at heretofore, to-wit: in the 
Oorporation (fourt of the City of Norfolk, Virginia, No. 2. at 
the .. Tune Term, 1939, he was jointly indicted with one Tl1oma~ 
Burton as will appear from a certified copy of said indict-
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ment which is hereto attached, and which he prays may be 
read as a part of this plea as if fully recited herein; that on 
the 7th day of June, 1940, at the trial of the case begun and 
held in the Corporation -Court of the City of Nor- ' 
page 10 ~ folk, Virginia, :No. 2, he entered a plea of not 
guilty, and thereupon a jury was duly sworn and 
empaneled as will appear from a certified copy of the order 
of this honorable Court entered on Friday, June 7th, 1940, 
and which is hereto attached and which he prays may be read 
as a part of this plea as if fully re.cited herein . 
.And the said defendant says that the motion of the Com-
monwealth's Attorney for a mistrial was sustained without 
his consent and over his objection and that the order of the 
Court declaring· mistrial was without his consent and over 
his objection. 
The defendant further says that after the jury had been 
sworn and a part of the evidence had been heard, his coun-
sel asked the witness, one Sam Lawhorn, who was the com-
plaining witness for the Commonwealth, the following ques-
tions and received the following answers : 
'' Q. Did you not testify in the case against Thomas Bur-
ton who was jointly indic.ted with the accused, Albert Mack? 
''A. I did. 
'' Q. And he was acquitted, was he not 1 
"A. Yes." 
Thereupon the Commonwealth's Attorney moved for a 
mistrial on the ground that the question was improper and 
prejudicial to the ,Commonwealth, which motion was sus-
tained over his objection and without his consent. 
And the said defendant further says that the felony of 
which he, the said Albert Mack, was so indicted and which 
resulted in a mistrial as aforesaid, and the felony 
page 11 ~ of which he is now indicted, are one and the same 
felony and this he, the said Albert Mack is ready 
to verify. Auel having been heretofore, to-wit: on tT une 7th, 
1940, been placed in jeopardy, the jury having be~n sworn 
and the trial commenced, and the case having been withdrawn 
from the jury and the jury discharged without his consent, 
where/ or he prays judgment by this Court that he may be 
dismissed and discharged from the said premises on the pres-
ent indictment specified. 
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State of Virginia, 
City o~ Norfolk, to-wit: 
, Albert Mack, being duly sworn, on oath deposes and says 
that he has read the foregoing plea and knows the contents 
thereof, and that the matters therein stated are true to the 
best of his knowledge, information and belief. 
(signed) .ALBERT MACK. 
- . 
.Subscribed and sworn to before me, Violet Crowder, a 
Notary Public in and for the City of Norfolk, State of Vir-
ginia, this . . . . . . . . day of July, 1940. 
(signed) VIOLET CRJOvVDER. 
My commission expires December 17, 1941. '' 
To which plea the 'Commonwealth demurred, which de-
murrer was sustained and the defendant excepted. 
Given under my hand this 28th day of October, 1940. 
JAMES U. GOODE, 
Judge of said Court. 
page 12 ~ BILL OF EXCEPTION NUMBE:R THREE. 
Be It Remembered, that at the second trial of the above 
entitled cause on the 15th day of August, 1940, the accused, 
by his counsel, entered a plea in the following terms and 
:figures: 
'' Virginia : 
Corporation .Court of the City of Norfolk, No. 2. 
Commonwealth of Virginia 
v. 
Albert Mack. 
Now comes the said Albert Mack by and through his at-
torney and says he is not guilty of the charge as laid in the 
said indictment and further says that the Commonwealth of 
Virginia ought not further to prosecute the said indictment 
ag;ainst him because, 11e says, that heretofore, to-wit: in the 
Corporation Court of the City of Norfolk, Virginia, No. 2, 
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at the June term, 1939, he was jointly indicted with one 
Thomas Burton as will appear from a certified copy -of said 
indictment which is hereto attached, and which he prays may 
be read as a part of this plea as if fully recited ·herein; that 
on the 7th day of June, 1940, at the trial of the ·case begun 
and held in the Corporation Court of the City of Norfolk, 
Virginia, .No. 2, he entered a plea of not guilty, and there-
upon a jury was duly sworn and empaneled as will appear 
from a certified copy of the order of this honorable Court 
entered on Friday, June 7th, 1940, and which is hereto at-
tached and which he prays may be read as a part of this plea. 
as if fully recited herein. 
And the said defendant says that the motion of the Com-
monwealth's Attorney for a mistrial was sustained withQut 
his consent and over his objection and that the 
page 13 ~ order of the Court declaring ·a mistrial was made 
without his consent and over his objection. 
The defendant further says that after the jury had been 
sworn and a part of the evidence had been heard,.bis counsel 
asked the witness, one Sam · Lawhon, who was the complain;. 
ing witness for the Commonwealth, the following question~_ 
and received the following answers: · 
'' Q. Did you not testify in the case ag·ainst Thomas Bur-
ton who was jointly indicted with. the accused, .Albert Mack? 
'' A. I did. 
'' Q . .And in spite of your testimony he was acquitted? 
".A. Yes. " · · ; · · 
Thereupon the Commonwealth's Attornev moved for a 
mistrial on the g·round that the question was improper and 
prejudicial to the Commonwealth, which motion was sustained 
over his ·objection and without his r_.onsent. 
And the said defendant further says that the felony of 
whicl1 he, the said Albert Mack, was so indicted and which 
resulted in a mistrial as aforesaid, and the f elonv of which 
he is now indicted, are one and the same felony and this he, 
the said Albert Mack is ready to verify. And having been 
heretofore, to-w·it: ori June 7th, 1940, been pla.ced in jeopardy, 
the jury having been sworn·and the trial commenced, and the 
case havin!! been- withdrawn from the jury and the jury dis-
charged without his consent, whe·1·efor he prays ju'dgment by 
this Court that he may be dismissed and discharged 
pag·e 14 ~ from the said premises on the present indictmeni · 
specified. 
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State of Virginia, 
City of Norfolk, to-wit: 
Albert Mack, being duly sworn, on oath deposes and says 
that he has read the foregoing plea and knows the contents 
thereof, and that the matters therein stated are true to the 
best of his knowledge, information and belief. 
(sig11ed) ALBERT MACK. 
Subscribed and· ~worn to before me, Violet Crowder, a 
Notary Public in .and for the City of Norfolk, State of Vir-
ginia, this ..... ·:: :· day of July, 1940. 
(signed) VIOLET CROvVDEH. 
My commission expires December 17, 1941. '' 
To which the ·Commonwealth demurred and which de-
murrer was sustained and the defendant excepted. Where-
upon, the jury was sworn in accordance with law and the ac-
cused, Albert Mack, arraigned and plead not guilty. Where-
upon the following facts, as proved by the evidence upon the 
trial of this case, which facts are found as a result of the 
evidence in this case, are as follows: 
That on the 17th day of May, in the year .1939, in the City 
of Norfolk, Virginia, one Thomas Burton and .Albert Mack 
made an assault and struck and beat and forceably held one 
Sam Lawhon and feloniously stole and carried away from 
the person of the said .Sam Lawhon the sum of Seventeen Dol-
lars ·of United States currency in the following manner: In 
the nighttime, on one of the streets in the City of .Norfolk, 
Thomas Burton accosted the said Sam Lawhon and 
page 14 ~ asked him if he had any money, to which the said 
Sam Lawhon replied: ''How much do you want?'' 
and the said Thomas Burton, drawing· a knife, demanded al1 
he had. Whereupon, the said Albert Mack grabbed the same 
Sam Lawhon from behind and riffled his pockets, taking· 
therefrom his pocketbook, and out of said pocketbook the sum 
of Seventeen Dollars, and the said Thomas Burton and Al-
bert Mack did beat and assault the said Sam Lawhon with 
their fists in and about his head and body, leaving· him in a 
dazed condition. 
Given under my hand this 28th day of October, 1940. 
,JAMES U. GOODE. 
Judge of said Court. 
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BILL OF EXCEPTION NU1fBER FOUR. 
Be It Remembered, that upon conclusion of the trial on 
the 15th day of August, 1940, and after the jury had found 
the accused guilty as charged in the first count of the indict-
ment, the accused moved to set aside the verdict on the g·round 
that it was contrary to the law and the evidence and that 
the Court had erred in sustaining the demurrer to his plea 
of former jeopardy, which motion was continued until the 
24th day of August, on which day said motion was overruled, 
and the accused excepted. 
Given under my hand this 28th day of October, 1940. 
page 15 } Virginia : 
JAME8 U. GOODE, 
Judge of said ·Court. 
In the Clerk's Office of the Corporation Court of the City 
of Norfolk, on the 30th day of October, 1940. 
I, W. L. Prieur, Jr., Clerk of the said Court, do hereby cer-
tify that the foregoing- and annexed is a true transcript of 
the record in the suit of Commonwealth of Virginia a,qainst 
Albert l\fack, lately pending in the said Court. 
I further certify that the said copy was not made up and 
completed until the Attorney for the .Commonwealth had had 
due notice of the making of the same and of the intention of 
the said defendant to take an appeal therein. 
Given nuder my hand the day and year first above written. 
W. L. PRIEUR, JR., Clerk. 
Fee for this record: $12.00. 
A Copy-Teste : 
:M:. B. W A.TTS, C. C. 
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